REPORTS 

^N 

C.I 

FILE 

-t*-(0 

REPORT 


of  the 


Committee  on  Inqiroving  and  Expediting  the  Administration  of  Justice 


in  North  Carolina 


to  the 


NORTH  CAROLINA  BAR  ASSOCIATION 


THE    GRAND     JURY 


June  7,  1958 


Committee  Report 

of  the 

Grand      Jirry 

This  second  report  deals  with  the  place  of  the  grand  jury  in  our  ju- 
dicial system,  what  steps  the  Committee  believes  should  be  taken  to  improve 
our  procedure  for  accusation  of  crime,  and  the  grand  jury's  function  in 
"Uiat  procedure.  The  recommendations  are  not  designed  to  effect  any  sig- 
nificant changes  as  to  the  investigatory  function  of  the  grand  jury. 

The  explanations  preceding  the  recommendations  are  brief.  For  a 
fuller  discussion  of  the  history  and  the  present  workings  of  the  .grand 
jury,  against  which  background  these  recommendations  are  made,  see  the 
Preliminary  Report  on  the  Grand  Jury  which  was  prepared  by  the  Staff  and 
is  appended  to  this  report. 

Although  many  legal  writers  call  the  grand  jury  expensive  and  cum- 
bersome, the  Committee  does  not  recommend  at  the  present  time  any  radical 
changes  in  the  size  or  function  of  the  jury.  The  suggestions  contemplate 
the  retention  of  an  eighteen- man  jury  in  each  county,  of  whom  twelve  at 
least  must  concur  in  the  finding  of  a  true  bill.  For  felony  cases,  there 
is  no  present  recommendation  for  "streamlining"  the  accusation  process; 
no  changes  are  proposed  in  our  existing  procedure  for  waiving  indictment 
in  felony  cases. 

SELECTION  AND  ORGANIZATION 

These  proposals  as  to  selection  procedure  are  built  upon  those  re- 
commended for  selection  of  petit  jurors  in  the  report  of  the  Subcommittee 
on  the  Jury  System  which  was  adopted  by  the  Committee, 

The  existing  statutory  provisions  as  to  the  selection  of  -the  grand 
jury  present  a  truly  prime  example  .  of  county-by-county  patchwork 
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legislation.  The  general  provision  for  selection  of  the  jurors  in  G.S, 
§9-2ii  calls  for  a  new  jury  of  eighteen  at  the  beginning  of  each  term  of 
court*  G.S,  §9-25>  however,  sets  out  nineteen  variant  procedures  affecting 
thirty-four  counties.  The  most  common  variant  serves  as  the  basis  of  the 
first  recommendation. 

RecommendatLon  No.  1:  That  grand  jurors  serve  a  t arm  of  one  yearj 
that  the  names  of  njne  jurors  be  drawn  for  grand  jury  service  at  intervals 
of  approximately  six  months  each  as  a  part  of  a  regular  drawing  of  a  jury 
panel;  that  a  Superior  Court  judge  may  order  that  vacancies  caused  by  the 
failure  or  ceasing  to  serve  of  any  grand  juror  be  filled;  and  that  such  va- 
cancies may  be  filled  either  with  a  juror  from  the  regular  panel  or  with 
one  drawn  from  the  jury  list^  in  the  discretion  of  the  judge . 

G.S,  §9-27  specifies  that  in  the  absence  or  inability  of  the  foreman 
to  serve  the  presiding  judge  shall  appoint  an  acting  foreman.  As  a  matter 
of  practice,  the  judge  also  appoints  the  foreman,  though  the  statute  is 
silent  here.   There  is  also  no  direct  provision  governing  the  charge  of 
the  judge  to  the  grand  jury.  The  Committee  feels  that  discussions  of  law 
in  the  judge's  charge  in  many  cases  cannot  long  be  remembered  and  applied 
by  the  jurors,  and  that  a  brief  handbook  for  reference  would  be  helpful 
to  them. 

Recommendation  No,  2?  That  a  Superior  Court  judge  preside  at  the 
installation  of  new  grand  jurors,  appointing  the  foreman  for  a  six-month 
period  (ordinarily  from  among  those  jurors  with  half  their  term  already 
served);  that  the  judge  may  but  need  not  charge  the  jury  at  any  other 
time  than  thisj  that  to  supplement  the  charge  a  handbook  for  grand 
jurors  be  prepared  which  briefly  sets  out  their  duties  and  the  procedures 
they  should  follow  as  well  as  a  concise  statement  of  the  elements  of  the 
more  common  crimes  they  will  encounter  in  passing  upon  bills  of  indictment; 


.y::-,yni^ 


■Z 

:'II:iIr 

-.;         ^;-I-v 

.-r-l.    ./■;      r                   \'";tvV''v;;^:  „:. 

""'';i£if'j 

Digitized  by  the  Intei 

rnet  Archive 

■■•';..'■ . .  ■  ^ 

-       in  2013 

•    ■-     f  "^- ' ;  ■    ^ 

.;•.;■:/■.     :  ;, 

,■■:         ■         ■     .;.«-■.,,:. 

■'.  On£-" 

ivii.trni'^ 


(^^ii-'jO.  ftsc 


;■  .t^t-.?^.    riirnvT^c 


-''i.:i  sii^j    ,.• ''.'T  ,?,'■'■-■■;'!    "•  :7  .    y':rii    0.^5 0.u?'. 


http://archive.org/details/reportofcommitte19watt 


Committee  Report:  Grand  Jury  3 

and  that  the  judge  in  his  discretion  need  not  cover  in  his  charge  material 
in  the  handbook  but  may  concentrate  upon  any  special  problems  the  .jury- 
might  face. 

In  the  light  of  experience  under  the  federal  practice,  the  Committee 
believes  that  allowing  the  solicitor  or  his  assistant  to  direct  the  pre- 
sentation of  the  case  for  the  State  would  expedite  the  Jury's  consideration 
of  bills.  To  make  it  possible  for  the  solicitor  to  be  present,  it  would 
often  be  helpful  for  the  grand  jury  to  meet,  say,  as  much  as  a  week  or 
more  prior  to  the  beginning  of  a  criminal  session  of  court. 

Recommendation  No,  }t     That  a  Superior  Court  judge  may  call  the  grand 
jury  into  session  at  any  time;  that  administrative  procedures  be  established 
to  allow  but  not  require  the  solicitor  or  his  assistant  to  conduct  the  pre- 
sentation of  the  evidence  for  the  State  upon  the  submission  of  a  bill  of 
indictmentj  that  this  presentation  may  be  prior  to  the  beginning  of  a 
criminal  session  of  Superior  Court  in  a  county;  and  that  the  solicitor  or 
his  assistant  retire  during  the  deliberations  of  the  grand  jury  upon  the 
bill, 

ACCUSATION  PROCEDURE 

Even  though  the  concept  of  terms  of  court  is  to  be  abolished,  in  some 
of  the  smaller  counties  there  will  likely  be  sessions  of  criminal  Superior 
Court  held  as  infrequently  as  twice  a  year,  Felons  who  cannot  make  bond 
might  thus  languish  in  jail  for  several  months;  it  is  not  certain  that  in 
such  an  instance  a  Superior  Court  judge  VDuld  be  assigned  to  come  to  a 
county  to  try  just  one  or  two  cases. 

Rather  than  tailor  a  recommendation  to  meet  just  the  contingency  out- 
lined above,  it  is  felt  that  a  broad  discretionary  provision  for  waiver  of 
venue  (or  the  administrative  equivalent  of  it  in  the  unified  court)  as  to 
both  indictment  and  trial  would  be  the  best  solution.  The  wording  below 
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is  made  general  enough  to  include  other  possible  hardship  cases  as  well 
as  all  discretionary  changes  of  venue.  The  judge  mentioned  may  be  either 
a  district  or  a  Superior  Court  judge, 

RecoiruTiendation  No,  U:  That  any  person  charged  with  a  crime  may  waive 
in  writing  venue  requirements  (or  their  equivalent)  relating  to  either  in- 
dictment or  trial  or  both;  and  that  a  judge  be  authorized  in  his  discretion 
to  order  a  person  executing  such  a  waiver  to  another  county  where  speedy 
and  impartial  trial  or  indictment  and  trial  may  be  had. 

The  present  law  as  to  waiver  of  indictment  requires  consent  of  counsel 
in  both  felony  and  misdemeanor  cases,  but  only  the  waiver  of  the  felony  in- 
dicement  is  directed  to  be  In  writing.  In  misdemeanor  cases,  the  written 
information,  signed  by  the  solicitor.  Is  only  specified  where  there  is  a 
plea  of  not  guilty.  Because  of  the  possibility  of  abuses  with  an  oral 
waiver,  the  Committee  belierep  that  a  written  waiver  should  be  required 
in  every  case.  On  the  other  hand,  the  need  for  consent  of  counsel  may  be 
too  rigid  a  rule  in  many  siirtole  cases.  In  any  event,  with  the  establish- 
ment of  district  courts  in  all  counties,  trial  on  the  warrant  will  pre- 
sumably be  the  rule  and  indictments  will  be  rare  as  to  misdemeanors. 

Upon  the  substitution  of  ether  procedural  safeguards,  the  defendant 
should  also  be  permitted  to  waive  the  issuance  of  a  warrant  or  criminal 
summons.  The  instances  are  multiplying  in  which  a  defendant  comes  to 
court  with  his  citation  to  plead  guilty  before  the  law  enforcement  officer 
has  arrived  to  swear  out  his  warrant. 

Recommendation  No.  $i     That  in  all  cases  where  a  misdemeanor  is  charged  a 
defendant  may  in  writing  waive  the  issuance  of  a  warrant  or  criminal  summons  as 
well  as  the  finding  of  a  bill  of  indictment;  that  the  waiver  of  indictment 
may  be  written  either  upon  a  warrant  or  upon  an  information  signed  by  a 
solicitor  provided  there  is  a  proper  charge  of  the  offense;  and  that  in  all  cases 
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regardless  of  plea,  the  waiver  must  contain^  be  written  in  connection  with, 
or  be  attached  to  a  sufficient  description  of  the  crime  charged  so  as  to 
serve  as  a  formal  written  accusation  on  which  judgment  may  be  entered  and 
be  a  record  of  the  defendant's  having  been  placed  in  jeopardy, 

INVESTIGATIONS 

As  stated  above,  the  recommendations  do  not  invade  the  area  of  the 
investigative  duties  of  the  grand  jury.     There  is  debate  over  the  value  of 
routine  grand  jury  investigations  of  county  buildings  or  agencies  or  of 
institutions  where  inmates  are  kept. 

In  19U9  the  General  Assembly  amended  G.S,  §9-28  to  instruct  the  grand 
jury  that  it  vould  "not  be  necessary  ...   to  make  any  inspections  or  sub- 
mit any  reports  with  respect  to  any  county  offices  or  agencies  other  than 
those  required  by  the  first  paragraph  of  this  section  .   .    .   ."     The  in- 
spections required  are  of  the  county  home,   the  workhouse,  and  the  jail. 
This  provision  may  have  put  in  doubt  the  status  of  G.S.  §§33-^  and  13U-66 
which  had  said  the  jury  must  investigate  into  orphan's  estates  and  Homes 
for  Fallen  Women,     According  to  the  understanding  of  the  Committee,  no 
Homes  for  Fallen  Women  are  in  current  operation.     As  to  the  investigation 
into  orphan's  estates,  it  is  felt  the  jury  is  clearly  ineffective  in  this 
function—-  whatever  merits  the  investigative  grand  jury  may  have  in  other 
areas . 

The  Committee  is  of  the  opinion  that  in  the  management  of  orphan' s 
estates  there  is  a  definite  need  for  supervision,  but  it  recommends  pro- 
per and  efficient  supervision  by  some  other  agency  rather  than  the  usual 
cursory  investigation  provided  by  the  untrained  jurors. 

Recommendation  No,  6:     That  G.S.     §13h-66  be  repealed;  and  that 
G.S,     §33-^0  be  rewritten  to  provide  for  more  efficient  supervision  of 
orphan's  estates  than  that  exercised  by  grand  jurors. 
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HISTORSf  OF  THE  GRAND  JUBY 

The  modem  grand  Juiy  stems  directly  from  the  "grande  Inquest"  of 
twenty-three  men  which  Sheriffs  began  to  appoint  during  the  time  of  Edward  III 
in  the  fourteenth  century.  This  one  Jury  selected  from  the  county  at  large 
began  to  displace,  over  a  period  of  a  century  or  two,  the  Juries  of  twelve 
men  for  each  hundred  and  of  four  men  for  each  township  that  had  entered 
the  governmental  machinery  shortly  after  the  Noiman  Conquest.  The  grande 
inquest  absorbed  in  time  most  of  the  duties  of  the  former  Juries,  except 
notably  the  police  functions  of  the  hundred  Juries.  Borrowing  from  the 
patterns  established  by  the  older  Juries,  this  grand  Jury  or  "jury  of 
presentment"  both  inquired  into  criminal  cases  and  supervised  the  whole 
administration  of  local  government. 

As  local  government  in  England  became  less  a  "town  meeting"  matter 
and  more  and  more  the  "professional"  Job  of  the  Justices  of  the  Peace, 
the  importance  of  the  grand  Jury  in  county  government  lessened  somewhat. 
The  American  revolutionaries  who  constitutionally  guaranteed  the  existence 
of  the  grand  Jury,  for  example,  thought  of  its  value  mainly  as  an  agency 
to  protect  the  citizen  from  unjust  political  prosecutions.  Since  the  time 
of  the  American  Revolution,  though,  the  body  has  not  had  any  extended 
opportunity  to  act  in  its  protective  capacity.  Neither  in  England  nor 
America  have  those  in  control  of  government  since  then  pursued  policies 
very  often  that  were  seriously  at  variance  with  the  will  of  the  people. 
Thus  it  is  difficult  to  estimate  what  deterrent  effect,  if  any,  the  grand 
Jury  may  have  had  upon  political  or  other  unjustified  prosecutions.  Iron- 
ically, the  hysteria  of  English  grand  Juries  during  World  War  I  was  one 
of  the  factors  which  lead  to  the  virtual  abolition  of  that  body  there  in 
1933. 
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The  grand  Juries  of  the  United  States  have  In  most  instances  declined 
in  importance  within  the  last  seventy-five  years.  As  the  grand  Jury  re- 
quirement of  the  Fifth  Amendment  to  the  United  States  Constitution  has  to 
now  been  applied  only  to  the  federal  government,  the  states  are  free  to 
hypass  the  grand  Jury.  The  agitation  for  legal  reform  that  characterized 
the  first  three  decades  of  this  century  brought  about  many  attacks  upon 
the  grand  Jury  system.  One  of  the  major  studies  of  that  system,  published 
in  1931,  showed  that  by  then  almost  as  many  states  allowed  an  information 
to  be  used  instead  of  the  indictment  as  still  clung  to  presentment  or  in- 
dictment as  an  exclusive  accusation  procedure.  The  experience  seema  to  be 
that  where  the  prosecutor  can  choose  between  the  information  and  the  indict- 
ment, he  will  bypass  the  grand  Jury  in  most  cases, 

As  part  of  this  reform  tendency  of  the  1920 's  and  the  early  1930 's, 

the  American  law  Institute's  model  Code  of  Criminal  Procedure,  promulgated 

in  1930,  provided: 

Section  lis.  Prosecution  by  information  or  indictment. 
All  offenses  heretofore  required  to  be  prosecuted  by  indictment 
may  be  prosecuted  either  by  indictment  or  by  information. 

Section  11^.  When  grand  Jury  to  be  summoned.  No  grand 
Jury  shall  be  summoned  to  attend  at  any  court  except  upon  the 
order  of  a  Judge  thereof  when  in  his  opinion  public  interest 
so  demands,  except  that  a  grand  Jury  shall  be  summoned  at  least 
once  a  year  in  each  county. 

It  was  in  the  year  I923  Judge  Learned  Hand  had  written: 

.  .  .  Our  dangers  do  not  lie  in  too  little  tenderness 
to  the  accused.  Our  procedure  has  always  been  haunted  by 
the  ghost  of  the  innocent  man  convicted.  It  is  an  unreal 
dream,  What  we  need  to  fear  is  the  archaic  formalism  and  the 
watery  sentiment  that  obstructs,  delays,  and  defeats  the  pro- 
secution of  crime. 

--United  States  v.  Garsson.  291  Fed.  6k6,  6k9 
(S.D.N.Y,  1923). 

Since  I93O  the  attention  of  men  in  public  affairs  have  been  more  or 

less  monopolized  by  continuing  crises.  Thus  there  is  as  yet  no  clear 
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indication  of  the  prevailing  sentiment  of  today  as  regards  the  grand  Jury. 
It  is  neither  doing  an  effective  enough  Job  to  arouse  much  praise  or  con- 
troversy nor  is  it  visibly  doing  a  poor  enough  Job  to  receive  violent 
criticism.  The  success  of  the  totalitarian  governments  in  Europe  brought 
home  the  notion  that  "it  can  happen  here"  and  silenced  some  of  those  taking 
extreme  positions  in  favor  of  "efficiency"  in  law  enforcement  and  legal 
procedure , 

One  New  York  County  grand  Jury  showed  spectacular  success  in  1935  vlth 
Thomas  E,  Dewey  appointed  as  Special  Prosecutor.  Partly  because  of  this 
impetus  the  campaign  of  the  Grand  Jury  Association  of  New  York  County  for 
increasing  the  powers  of  New  York  grand  Jurors  achieved  a  success  which  is 
still  continuing.  This  Grand  Jury  Association  firmly  believes  in  the  Jury's 
value  in  the  screening  of  routine  criminal  accusations  as  well  as  its  value 
as  an  independent  citizens'  group  to  investigate  organized  crime  and  for 
corruption  and  inefficiency  in  local  government.  The  New  York  association 
takes  the  position  that  the  Jury  gets  its  "leads"  through  screening  the 
apparently  routine  cases,  and  that  a  Jury  called  only  upon  the  motion  of  a 
Judge,    say,  once  a  year  will  be  an  ineffective  organization. 

There  is  some  reason  to  believe,  though,  that  the  trend  in  New  York 
is  contrary  to  that  of  the  rest  of  the  country.  The  successful  New  York 
County  grand  Juries  are  taken  from  "blue-ribbon"  panels  of  professional  and 
business  men.  It  seems  unlikely  that  New  York  Jurors  selected  in  another 
manner  would  have  been  so  consistently  effective. 

Although  this  selective  nethod  of  choosing  grand  Juries  has  many 
commendable  virtues,  it  still  has  not  gained  general  acceptance.  The  petit 
Jury  recommendations  of  the  Subcominilttee  on  the  Jury  System,  for  example, 
were  aimed  at  a  broadening  of  the  base  of  selection  of  the  Jury  panel. 
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Presumably  the  grand  Jury,  if  retained,  would  be  selected  from  the  same  panel 
as  the  petit  Jury,  though  the  conmlttee  could  of  course  recommend  a  screening 
process  in  order  to  secure  "blue-ribbon"  grand  Jurors.  Unquestionably, 
there  is  not  the  same  bias  against  "blue-ribbon"  grand  Jurors  as  exists 
against  petit  Jurors, 

The  question  has  been  raised  whether  an  attempt  to  duplicate  the  "blue- 
ribbon"  selection  might  not  result  in  the  same  group  of  men  being  called 
with  ornerous  frequency.  In  New  York  County  itself  in  I956  grand  Jurors 
were  given  a  guarantee  made  possible  only  by  a  sixty  percent  increase  in 
the  panel  since  191*9:  upon  the  end  of  his  service,  a  grand  Juror  would  not 
be  called  for  service  again  for  at  least  eighteen  months.  Also,  a  doubt 
has  been  voiced  as  to  the  effectiveness  of  "blue-ribbon"  Jurors  in  smaller 
communities  where  the  Jurors  would  likely  be  friends  or  acquaintances  of 
public  officials  whose  administration  might  be  investigated. 

The  story  in  Michigan  is  quite  different  from  that  in  New  York.  The 
information  early  replaced  the  indictment  in  that  state  and  the  provisions 
for  the  calling  of  grand  Juries  became  more  or  less  antique  curiosities. 
A  need  was  felt  for  a  substitute  investigatory  body  to  check  for  corruption 
and  Inefficiency  in  local  government,  and  the  legislature  finally  passed  a 
one-man  grand- Juror  law  in  I917  which  the  bar  had  sponsored.  As  construed, 
the  law  gave  any  Judge  the  power  to  hold  secret  hearings,  issue  indictments, 
grant  immunity  from  prosecution  to  witnesses  with  vital  testimony,  and  yet 
retain  his  Judicial  immunity  from  suit  and  his  power  to  punish  summarily 
for  contempt.  Moreover,  there  was  nothing  to  prevent  the  Judge  from  trying 
the  defendants  whom  he  indicted.  After  several  prolonged,  sensational,  and 
expensive  investigations  in  the  19^0 's  which  resulted  in  substantial  pub- 
licity for  the  Judges  and  prosecutors  concerned,  the  Michigan  legislature 
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converted  to  a  severely  hobbled  three-man  Judge- Juror  system  in  19^9.  In 

1951,  after  a  second  bitter  political  battle,  the  Michigan  legislature 

restored  the  more  flexible  one -man- Judge -Juror,  but  surrounded  him  with 

certain  restrictions  designed  to  discourage  protracted  publicity-seeking 

investigations. 

Despite  the  Intense  partisan  campaign  waged  against  the  Judge- Juror 
in  Michigan,  it  is  interesting  that  no  one  seriously  suggested  the  revival 
of  the  twenty-three  man  independent  grand  Jury  to  be  called  on  a  one-time- 
only  basis.  The  very  nature  of  the  common-law  grand  Jury  would  seem  to 
provide  insurance  against  the  evils  complained  of,  but  it  was  assumed  with- 
out question  that  the  ancient  grand  Jury  was  too  cumbersome  a  body  to  perform 
the  investigative  function  which  the  one-man  grand  Jury  had  performed  almost 
too  well. 

Taking  the  United  States  as  a  whole,  it  would  appear  there  have  been 
no  basic  upheavals  in  the  Jury  system  since  I93O;  the  criticisms  then  voiced 
would  still  seem  to  apply.  The  solutions  now,  however,  seems  a  little  less 
plain. 
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FACTIONS  OF  THE  GRAflD  JURY 

The  grand  jury  serves  two  basically  different  but  related  functions. 
One  is  accusatory.     The  grand  jury  considers  the  bills  submitted  by  the 
aolicitori  if  it  finds  probable  cause,   it  makes  the  formal  accusation  of 
crime  which  brings  the  defendant  into  the  criminal  court.     The  chief  reason 
for  retaining  the  grand  jury  as  an  accuser  historically  has  been  to  protect 
defendants  from  unjustified  prosecutions  at  the  hands  of  an  overzealous 
government.     A  few  speak  of  the  protective  function  of  the  grand  jury,  but 
most  writers  think  of  this  as  an  integral  part  of  the  jury's  accusatory 
procedure. 

The  other  function  is  investigatory  or  inquisitorial.     Even  though  the 
investigations  under  this  function  might  eventually  result  in  a  presentment 
which  would  accuse,  under  the  early  common-law  rule,  which  was  long  ago  re- 
established by  statute  in  North  Carolina,  such  presentment  has  no  legal  ef- 
fect until  the  solicitor  submits  a  bill  on  the  subject.     In  the  beginning  the 
jurors  inquired  among  themselves  for  knowledge  of  crimes  committed  within 
the  county.     Later  they  were  empowered  to  call  witnesses  and  make  investiga- 
tions in  this  regard.     Also,   the   grand  jury  served  as  a  kind  of  supervisor 
of  the  local  government  machinery,  xd.th  the  power  to  make  investigations  here 
too.     With  the  professionalization  of  law  e nf orcement  and  the  rise  of  the 
modern  police  force  within  the  past  fifty  years,  there  has  been  a  steady 
decrease  in  the  need  for  the  grand  jury  as  an  investigator  of  private  crimes, 
and  the  investigatory  function  of  the  grand  jury  is  today  thought  of  mainly 
as  a  check  on  the  efficiency  and  honesty  of  public  officials.     In  some  states 
the  jurors  are  by  statute  restricted  to  this  area  in  their  independent 
investigations. 

As  investigators  the  grand  jurors  can  go  from  such  routine  activities 
as  inspecting  the  courthouse  to  the  presenting  of  public  officials  for 
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malfeasance  in  office.  With  the  growth  of  organized  crime  in  some  areas 
and  the  possibility  of  "ring  corruption"  pervading  the  branches  of  local 
government,  the  grand  jury  of  independent  citizens  has  been  looked  upon  by 
some  as  the  best  antidote.  In  North  Carolina,  however,  there  probably  have 
not  been  too  many  examples  of  this  paralysis  of  law  enforcement  and  need  for 
extraordinary  measures,  As  a  consequence  the  investigatory  function  of  the 
grand  jury  is  regarded  more  or  less  as  a  petty  nuisance,  but  xdth  an  aware- 
ness of  the  potential  powers  the  jury  has  under  the  common  law.  There  seems 
to  be  a  strong  fear  in  North  Carolina  that  irresponsible  or  "reform"  grand 
jurors  might  capitalize  upon  peccadillos  of  public  officials  to  undermine 
confidence  in  local  government  to  an  extent  not  warranted  by  any  good  re- 
sulting from  the  investigation.  This  feeling  is  expressed  in  a  number  of 
indirect  restraints  imposed  upon  the  grand  jury's  power  of  independent 
investigation  in  North  Carolina. 
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THE  GRAND  JURY  IN  NORTH  CAROLINA 

Constitutional  Basis 

The  provisions  of  the  Constitution  of  North  Carolina  bearing  on  the 

grand  jury  are  contained  in  the  following  two  sections  of  Article  I: 

Sec#  12,  Answers  to  criminal  charges.  No  person  shall 
be  put  to  answer  any  criminal  charge  except  as  hereafter  al- 
lovjed,  but  t?y  indictment,  presen-bnent,  or  impeachment,  but 
any  person,  when  represented  by  counsel,  may,  under  such  re- 
gulations as  the  Legislature  shall  prescribe,  waive  indictment 
in  all  except  capital  cases. 

Sec,  3L3»  Right  of  jury.  No  person  shall  be  convicted 
of  any  crime  but  by  the  unanimous  verdict  of  a  jury  of  good 
and  lawful  persons  in  open  court.  The  Legislature  may,  how- 
ever, provide  other  means  of  trial,  for  petty  misdemeanors, 
with  the  right  of  appeal. 

Although  the  words  "grand  jury"  do  not  appear  in  the  Constitution, 
it  has  been  held  the  words  "indictment"  and  presentment"  ii»^ort  the  idea 
of  a  common-law  grand  jury.  At  common  law  the  number  of  jurors  could  vary 
from  twelve  to  twenty- three ;  thus  the  General  Assembly  could  specify  the 
empaneling  of  eighteen  grand  jurors  only.  An  attempt  by  the  Legislature, 
though,  to  provide  for  a  return  of  an  indictment  upon  the  concurrence  of 
nine  jurors  was  held  unconstitutional  since  twelve  was  the  number  required 
at  common  law. 

Sections  12  and  13  are  construed  together  by  the  North  Carolina  Supreme 
Court  so  that  the  "other  means  of  trial,  for  petty  misdemeanors"  is  held  to 
allow  trigQ.  upon  the  warrant  in  inferior  courts  as  well  as  trial  without  a 
jury.  Upon  an  appeal  to  the  superior  court,  there  is  a  jury  trial  de  novoj 
the  State  may  indict  or  it  may  continue  to  found  the  action  on  the  warrant. 
Where  there  was  no  trial  below  and  thus  no  "appeal,"  the  supreme  court  held 
a  statute  unconstitutional  which  authorized  a  trial  on  the  warrant  in  superior 
court  upon  the  transfer  of  a  case  from  below  on  a  request  for  jury  trial. 
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The  constitutional  provision  allowing  waiver  of  indictment  in  all  ex- 
cept capital  cases  was  added  by  amendment  approved  by  a  vote  of  the  people 
in  November  19^0,  The  19^1  statute  implementing  the  provision  provides  in 
the  case  of  all  felonies  and  of  misdemeanors  to  which  the  defendant  pleads 
not  guilty  for  an  information  signed  by  the  solicitor  which  "shall  contain 
as  full  and  complete  a  statement  of  the  accusation  as  would  be  required  in 
an  indictment,"  Waiver  of  the  indictment  must  be  by  the  defendant  and  his 
counsel;  in  the  case  of  felonies,  a  written  waiver  by  these  two  must  be  on 
the  face  of  the  information. 
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Selection  Procedures 

Although  there  are  a  bewildering  number  of  local  modifications,  the 
general  law  on  drawing  grand  jurors  follows.     Twenty  days  before  a  regular 
term  of  court  at  which  criminal  cases  will  be  tried  or  a  special  term  for 
which  a  grand  jury  has  been  ordered  by  the  Chief  Justice,  a  child  not  more 
than  ten  years  old  shall  draw  thirty-six  scrolls  containing  names  of  per- 
sons on  the  jury  list  from  partition  No.  1  of  the  jury  box  and  place  them 
in  partition  No.  2,     At  the  term  of  the  court  in  question,   the  judge  shall 
direct  the  thirty-six  names  be  put  in  a  box  or  hat  and  be  drawn  out  by  a 
child  under  ten  years  of  age.     The  first  eighteen  shall  constitute  the  grand 
jury,  and  the  balance  shall  serve  as  petit  jurors  for  the  first  week  of  the 
term.     Petit  jurors  in  succeeding  weeks  will  be  drawn  anew  from  partition  No.  1. 

The  above  procedure  contemplates  a  completely  new  grand  jury  each  term 
of  court,     G.S,  §9-25  contains  modifications  that  affect  many  counties. 
Perhaps  the  most  popular  modification  is  the  one  by  which  nine  jurors  are 
chosen  at  the  beginning  of  terms  roughly  six  months  apart  so  that  there  are 
staggered  one-year  periods  of  jury  service.     In  this  fashion,  half  of  the 
jury  always  consists  of  experienced  jurors* 

The  North  Carolina  court  has  more  or  less  consistently  held  that 
variations  in  procedure  in  selection  of  the  jurors  that  did  not  amount  to 
fraud  or  bad  faith  would  not  sustain  a  motion  to  quash  the  indictment. 
The  court  has  construed  the  provisions  as  to  jury  selection  to  be  directory 
rather  than  mandatory.     Systematic  exclusion  of  a  race  or  class  from  the 
grand  jury  panel  is  of  course  a  denial  of  due  process  of  law  under  the    fed- 
eral   precedents  as  to  any  defendant  indicted  who  is  a  number  of  the  excluded 
race  or  class,     A  member  of  a  minority  group  has  no  right  to  have  representa- 
tives of  his  group  on  the  jury— »*merely  the  right  that  they  not  be  deliberately 
excluded. 
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Unlike  many  states  iJhich  provide  for  a  system  of  challenges  to  the 
grand  jury  panel  or  of  individual  Jurors  before  the  grand  jurors  are  sworn, 
objections  to  jurors  or  to  the  panel  are  to  be  made  in  North  Carolina  by 
timely  motion  to  quash  the  indictment  in  the  individual  case.     Formerly,  de- 
fects of  a  certain  category  were  supposed  to  be  raised  by  plea  in  abatement^ 
but  a  1907  statutory  change  provided  that  all  exceptions  to  grand  jurors 
could  be  taken  by  notion  to  quash,     G,S,  §9-26,     The  statute 
also  provided  that  no  indictment  would  be  quashed  nor  any  judgment  arrested 
on  the  grounds  that  any  juror  had  failed  to  pay  his  taxes  the  preceding 
year  (no  longer  a  disqualification  under  G.S,  §9-1)  or  was  a  party  to  any 
suit  pending  and  at  issue,     G.S,  §§9-26  and  l^-l5U.     As  there  is  no  system 
for  challenging  jurors,  the  State  would  have  no  opportunity  to  disqualify 
a  panel  or  object  to  a  juror  in  a  particular  case  as  in  some  states;  how- 
ever, under  our  procedure  the  State  may  submit  another  bill  if  the  original 
one  is  returned  as  not  a  true  bill. 
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Organization  and  Proceeding:s 

The  North  Carolina  statutes  are  silent  as  to  most  of  the  details  to  be 
followed  in  the  organization  of  the  grand  jury.  Several  statutes  mention  the 
foreman i  apparently  he  is  to  be  appointed  by  the  judge,  but  this  is  not 
specified.  In  the  absence  or  inability  of  the  foreman  to  serve,  the  statute 
does  provide  that  the  judge  shall  appoint  an  acting  foreman.  Unlike  many 
other  states,  there  are  no  provisions  for  interpreters  or  for  stenographers 
to  make  transcripts  of  testimony,  Presumably  the  foreman  has  the  authority 
without  the  aid  of  a  statute  to  appoint  one  or  more  jurors  to  keep  minutes 
for  use  in  preparing  the  reports  of  the  grand  jurors.  There  is  an  oath  pro- 
vided for  the  law  enforcement  officer  who  is  appointed,  apparently  by  the 
sheriff,  as  an  officer  of  the  grand  jury  to  carry  all  papers  to  and  from 
the  grand  jury  and  the  court. 

The  statutes  of  general  applicability  do  not  directly  require  the  court 
to  charge  the  grand  jury  after  its  members  have  taken  their  oaths,  though  the  oath 
itself  speaks  of  "true  presentment  make  of  all  such  matters  and  things  as 
shall  be  given  you  in  charge.  ..."  The  charge  is  specifically  required  in 
several  counties  under  local  provisions  of  G.S,  §9-2^  and  its  existence  is 
recognized  for  the  entire  State  in  G.S,  §9-28,  At  the  common  law  a  charge 
was  required;  at  one  time  in  England  the  charge  consisted  of  2li0  different 
sections,  American  Jurisprudence  takes  the  position  that  the  oath  adminis- 
tered by  a  judicial  officer  could  technically  stand  for  the  requisite  charge, 
and  that  in  any  event  an  indictment  would  not  be  quashed  because  of  the  failure 
of  the  judge  to  charge  the  jurors  at  the  beginning  of  their  term  of  service. 

Under  the  general  law  in  North  Carolina,  the  completely  new  jury  would 
be  charged  at  the  beginning  of  each  term  of  court  at  which  a  grand  jury  was 
called,  Presiunably  grand  jurors  who  serve  staggered  one -year  terms  hear  a 
charge  every  six  months  when  new  Jurors  are  selected;  jurors  who  serve  for 
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a  full  year  may  hear  only  one  charge.  For  some  local  variations,  see  G,S» 
§9-25j  as  to  several  counties,  for  example,  it  is  set  out  that  the  judge  may 
deliver  additional  charges,  though  it  would  seem  a  judge  should  inherently 
have  this  power. 

In  taking  testimony,  the  grand  jury  is  traditionally  alone  with  one 
witness  at  a  time.  The  requirement  of  secrecy  is  written  into  the  oath. 
Unlike  many  other  jurisdictions,  the  solicitor  here  does  not  present  the 
case  for  the  State,  Apparently  a  grand  jury  could  call  a  solicitor  before 
it  to  ask  a  question,  but  North  Carolina  cases  warn  that  the  solicitor  must 
stay  neutral.  As  prosecutor,  he  is  suspect j  he  might  try  to  influence  the 
jury  in  favor  of  finding  a  true  bill.  In  contrast  to  North  Carolina,  the 
prosecutor  in  many  other  places  works  closely  with  the  grand  jury— —par- 
ticularly in  advising  the  jury  as  to  questions  of  law.  The  judge  is  the  one 
to  perform  this  duty  here. 
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Witnesses  and  Their  Relation  to  Indepen<aent  Investigations 

Witnesses  are   siimmoned  by  the  clerk  or  may  be  bound  or  recognized  by 
some  justice  of  the  peace  to  appear  before  the  grand  jury.     The  circumstances 
in  which  this  latter  situation  would  arise  are  not  clear.     In  the  former  case, 
the  witness  is  not  entitled  to  his  fee  unless  the  clerk  was  commanded  in 
writing  by  either  the  foreman  of  the  jury  or  by  the  solicitor  to  summon  the 
witness,  such  command  having  to  state  the  names  of  the  parties  against  whom 
his  testimony  may  be  needed,     G.S,  §6-56, 

There  is  some  dispute  irhether  the  grand  jury  would  have  inherent 
common-law  power  to  call  x^itnesses  vdiile  conducting  a  general  inquisition. 
Perhaps  the  only  result  of  there  being  no  prospective  defendant  to  name 
would  be  that  sach  witnesses  would  not  be  paid  by  the  State,     In  dicta, 
however,  the  North  Carolina  court  has  spoken  of  this  provision  as  a  limita- 
tion on  the  power  of  grand  juries  to  call  witnesses  for  testimony  in  "fishing 
e^qpeditions,"  Cf,  G.S,  §1$-139  which  seems  to  contemplate  that  presentments, 
only  used  after  independent  investigations,  be  in  existence  before  a  sub- 
poena is  issued  for  a  witness.     VJhether  such  a  statutory  restriction  is  con- 
stitutional is  only  a  guess,  though  as  a  matter  of  due  process  the  State  could 
probably  make  the  grand  jury  divulge  the  object  of  its  investigation  in  a 
particular  case. 

The  foreman  of  the  grand  jury  may  adninister  the  oath  to  any  witness 
whose  name  is  irdorsed  on  a  bill  by  the  solicitor  or  by  direction  of  the 
court.     It  seems  witnesses  independently  called  by  the  grand  jury  would  need 
to  have  their  oaths  administered  to  them  by  the  clerk.     This  appears  to  be 
another  limitation  on  the  scope  of  the  grand  jury's  power  to  make  independent 
investigations. 

Perhaps  one  of  the  most  direct  limitations  of  all  was  enacted  in  19h9, 
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By  an  amendment  to  G.S.  §9-28: 

It  shall  not  "be  necessary  for  any  grand  Jury  in  any  county 
to  make  any  inspections  or  submit  any  reports  with  respect  to  any 
county  offices  or  agencies  other  than  those  required  "by  the  first 
paragraph  of  this  section,  nor  for  any  Judge  of  the  superior  court 
to  charge  the  grand  Jury  with  respect  thereto. 

The  inspections  required  by  the  first  paragraph  of  the  section  included  only 
the  county  home,  the  workhouse,  and  the  Jail.  The  amendment  calls  into 
question  the  continuing  effectiveness  of  other  sections  which  ostensibly 
still  require  the  Jury  to  investigate  into  orphan's  estates  (G.S.  §  33*50) 
and  Homes  for  Fallen  Woman  (G.S.  §  13^-66) ,   (it  has  been  stated  by  one  mem- 
ber of  the  Institute  staff  that  he  believes  no  Homes  for  Fallen  Women  currently 
exist  in  North  Carolina.) 

The  power  of  the  Jury  to  make  Independent  investigations  is  clear  when 
the  knowledge  of  a  crime  or  criminal  neglect  comes  from  the  personal  knowledge 
or  Information  of  a  Juror,  who^of  course,  may  be  sworn  as  a  witness.  Beyond 
that,  great  controversy  arises.  See  Note,  IT  N.C.L.  Rev,  h^,   (1938)'  There  is 
some  indication  that  the  Jury  may  act  upon  credible  information,  such  as  testi- 
mony of  a  witness  called  in  connection  with  another  case.  Apparently,  though, 
the  Jury  is  not  the  normal  body  to  handle  unverified  complaints;  these  are 
supposed  to  be  investigated  by  law  enforcement  officers  or  the  solicitor 
in  North  Carolina.  As  said  before,  there  exists  in  many  quarters  a  great 
fear  of  the  grand  Jury's  potential  for  calling  public  attention  to  minor 
defects  in  the  machinery  of  govemmentj  perhaps  any  good  accomplished  might 
be  outweighed  by  the  loss  of  confidence  of  the  people  in  officials  "who  may  have 
acted  wisely  under  their  responsibility  of  balancing  budgets  and  competing 
interests.  In  addition,  there  is  a  notion,  Justified  or  not,  that  the  grand 
Jury  might  become  a  headline -hunting  'investigation  committee"  unless  stringent 
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checks  are  applied  to  the  scope  of  Its  investigations.  Cf,  G.S.515-I38 
which  requires  the  name  of  any  grand  juror  whose  knowledge  led  to  the  pre- 
sentment to  he  Indorsed  on  it  as  well  as  that  of  any  witness  called. 
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Indictment  Procedure 

Bills  of  indictment  must  be  submitted  to  the  grand  Jury  by  the  solicitor, 
and  the  names  of  witnesses  should  be  Indorsed  on  them.  The  foreman  is  to  note 
which  witnesses  actually  testified,  though  this  provision  was  held  to  be  dir- 
ectory when  tested  by  a  motion  to  quash. 

On  a  motion  to  quash  the  court  generally  will  not  gainsay  the  grand  Jury 
as  to  the  sufficiency  of  the  evidence  supporting  the  return  of  a  true  bill. 
There  is  a  presumption  in  favor  of  the  sufficiency  and  regularity  of  the 
evidence  received.  Only  where  all  of  the  testimony  considered  by  the  grand 
jury  is  incompetent,  as  where  none  of  the  witnesses  are  sworn,  will  the  motion 
to  quash  succeed.  The  A,L,I.  Code  of  Criminal  Procedure  Instructs  the  grand 
Jury  to  indict  on  what  the  Jurors  "believe  to  be  sufficient  legal  evidence," 
but  the  secrecy  of  the  Jury's  deliberations  keeps  this  from  being  subjected 
to  review.  Assuming  the  evidence  admissible,  the  Jury  presumably  is  to  indict 
upon  a  finding  of  "probable  cause "j  the  A.L,I.  Code  specifies  this.  North 
Carolina  has  no  direct  statutory  statement,  but  would  probably  be  in  accord. 
Again,  there  could  be  no  effective  check  upon  one  requirement. 

The  foreman  is  to  return  all  bills  of  indictment  in  open  court  except  in 
capital  cases,  when  the  entire  grand  Jury,  or  a  majority  of  the  Jurors,  is  to 
return  the  bill  in  a  body.  This  return  in  open  court  is  the  effective  accusa- 
tion; apparently.  Indorsement  of  the  name  of  the  solicitor  or  even  of  the 
foreman  on  the  bill  is  not  absolutely  essential.  The  normal  procedure  is  for 
the  solicitor  and  foreman  to  sign,  the  foreman  having  noted  the  witnesses  who 
appeared  and  having  signified  "a  true  bill"  on  the  indictment.  Probably 
failure  to  put  a  "Wot"  in  front  of  the  printed  words  "A  True  Bill"  on  the 
form  would  be  sufficient. 

There  is  no  requirement  that  the  names  of  the  Jurors  concurring  be 
listed.  At  least  twelve  Jurors  must  find  a  true  bill,  but  upon  return  in 
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open  court  this  Is  presumed.  A  defendant  would  have  to  show  affirmatively  that 
fewer  than  twelve  Jurors  concurred  in  finding  a  true  bill  to  sustain  his  mo- 
tion to  quash. 

There  is  no  positive  requirement  as  to  the  return  of  a  hill  found  not  a 
true  hill.  Presumably  the  grand  jury  might  list  such  cases  in  its  general 
report  to  the  court.  Other  states  which  restrict  the  right  of  the  solicitor 
to  submit  new  bills  upon  the  same  facts  naturally  provide  a  means  of  keeping 
records  as  to  a  defendant  on  whom  a  true  bill  is  not  found. 

The  grand  Jury  would  seem  to  have  the  discretionary  power  to  call  the 
accused  as  a  witness  to  explain  possible  contradictions  in  the  State's  testi- 
mony, and  it  is  done  in  some  other  states,  No  North  Carolina  authority  has 
been  encountered  on  this  subject,  though  there  is  feeling  among  some  that 
calling  the  accused  turns  the  grand  Jury  into  a  trial  Jury  rather  than  an 
accusing  Jury, 
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Presentments  and  Reports 

The  words  "present"  and  "presentment"  can  have  more  than  one  meaning.  As 

used  In  the  oath  for  jurors ,  the  f oreican  and  other  Jurors : 

.  .  ,  shall  diligently  inq_uire  and  true  presentment  make  of 
,  ,  .  things  ,  ,  .  given  you  in  charge;  ,  ,  ,  you  shall  present  no 
no  one  for  envy,  hatred  or  malice;  neither  shall  you  leave  anyone 
unpresented  for  fear,  favor,  or  affection,  reward  or  the  hope  of 
reward;  but  you  shall  present  all  things  truly,  as  they  come  to  your 
knowledge,  according  to  the  best  of  your  understanding;  so  help  you, 
God. 

The  word  "inftlotment"  is  not  used  in  the  oath.  Thus,  a  presentment  can  broadly 

mean  the  presenting  of  any  matters  whatsoever  to  the  court.  In  a  narrower 

sense,  though,  the  word  "presentment"  is  often  used  in  contrast  to  the  word 

"indictment";  the  presentment  is  the  accusation  of  crime  which  follows  an 

independent  investigation  of  the  jury.  The  word  is  used  in  this  sense  in 

Article  1^  of  the  criminal  procedure  chapter  of  the  General  Statutes  (g.S.  §§ 

15-137  through  -139) .  The  words  will  be  used  in  the  narrower  sense  in  this 

report , 

In  addition  to  returning  indictments  and  presentments,  the  jury  is  re- 
quired to  inspect  the  workhouse,  the  jail,  and  certain  other  functions  treated 
previously,  and  report  to  the  court.  Apparently  these  special  reports  are  the 
only  ones  required  of  the  jury,  yet  it  is  customary  for  juries  to  submit  gen- 
eral reports  detailing  their  activities  during  the  times  of  their  tenure. 
These  reports  are  given  in  open  court  and  are  entered  on  the  minute  docket, 
and  can  often  run  from  vague  general  praise  of  the  government  of  the  county 
to  sharp  criticism  of  conditions  or  even  of  certain  officials ,  It  sometimes 
may  happen  that  officials  are  criticized  for  acts  which  technically  constitute 
crimes,  yet  no  formal  presentment  is  made. 

Although  there  is  some  dispute,  it  seems  the  jury  had  no  common- law  right 
to  make  critical  reports.  Other  than  make  the  special  reports  required  by 
statute  and  pass  on  bills  submitted  by  the  solicitor,  the  jury  probably  had 
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to  choose  between  making  a  presentment  of  a  crime  or  taking  no  action.  In 
many  states  critical  references  to  officials  or  private  individuals  may  be 
ordered  expunged  from  the  reports  when  no  presentment  follows  up  the  criti- 
cism. On  the  other  hand,  there  is  some  mode3m  sentiment  in  favor  of  allowing 
the  Jurors  to  report  at  least  on  public  officials.  With  our  growing  popula- 
tion and  an  increasing  lack  of  day  to  day  contact  between  the  government  and 
those  governed  at  the  local  level,  the  need  for  "watchdog"  grand  Juries  has 
been  felt.  A  related  area  in  which  there  is  a  conflict  in  the  authorities  is 
the  liability  of  an  individual  Juror  for  libel  on  the  basis  of   defamatory  Jury 
reports  to  which  he  assented. 

Under  the  English  common  law  presentments  did  not  seem  to  be  effective  in 
themselves  as  a  basis  for  arrest  or  trial.  Yet,  in  our  early  North  Carolina  his- 
tory »e  did  allow  direct  prosecution  upon  this  instruiiientj  however^  local  juries 
were  poor  legal  draftsmen  in  the  days  when  drawing  indictments  was  a  fine  art 
and  it  became  necessary  to  provide  in  I797  for  a  return  to  the  earlier  rule. 
It  is  not  clear  today  what  discretion  q  solicitor  has  to  disregard  a  present- 
ment of  the  grand  Jury  and  refuse  to  submit  a  bill. 

By  analogy  to  another  line  of  cases,  the  grand  Jury  wauld  seem  required 
to  call  at  least  one  witness  upon  considering  the  bill  submitted  as  a  result 
of  the  presentment.  The  indictment  probably  could  be  quashed  if  no  witnesses 
at  all  appeared,  no  matter  how  many  had  testified  during  the  previous  hearing. 
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